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THE DEBT OF ANOTHER 


The Status of the Florida Law Concerning the Liability of a 
Promisor to Answer for the “Debt of Another” 


By WILLIAM H. ROGERS, of the Jacksonville Bar 


Probably the most frequently recurring problem to the practicing attorney is that 
of the liability of a promisor upon a promise which in form is to answer for the debt 
of another. The frequency with which this problem arises, the difficulties which the 
almost innumerable conflicting decisions have created, and the enormous amount of time 
necessary for adequate research by every attorney who has the problem to solve, prompt 
the publication of this article, in the hope that it may serve as a time saver for the Bar.* 


Every lawyer who has ever been obliged to “go to the bottom” of the question 
soon finds himself bewildered by the enormous number of conflicting decisions. Every 


work on the subject proclaims the confusion. Ruling Case Law, Vol. XXV, page 481, 
is typical, and does not exaggerate when it states 


“And it may be safely stated that there is no subject of the law on which 
greater conflict in the authorities exists” 


Not only do the decisions of the different states directly contradict each other, but 
the decisions of many of the states themselves are in conflict. When the question 
arises in litigation, the briefs of opposing counsel almost invariably cite and quote 
authorities from the various states which are directly contradictory, and frequently 
cite local decisions in support of both contentions. An examination of the files in the 
office of the Clerk of the Supreme Court at Tallahassee discloses this very situation. 
Even the annotators of the American Law Institute’s Restatement of the Law of 
Contracts have misread certain of the Florida decisions, and erroneously noted that 


the A. L. I. text “would seem to conform to the law of Florida,” whereas the Florida 
decisions are to the contrary. 


The section of the Statute of Frauds which prohibits suit upon an oral promise 
to answer for the debt of another is perfectly plain, simple and clear. It is definite 
and positive. The Statute was enacted in England in 1676, as 29 Car. II, Cap. 3, and 
entitled “An Act for the Prevention of Frauds and Perjuries.” Section 4 of the English 
Statute was adopted in Florida in 1828 and appears as Section 725.01 Florida Statutes, 
1941. Omitting irrelevant portions it reads as follows: 


“No action shall be brought whereby to charge . . . the defendant upon 
any special promise to answer for the debt, default or miscarriage of 
another person ... unless the agreement or promise upon which such 
action shall be brought, or some note or memorandum thereof shall be 
in writing and signed by the party to be charged therewith or by some 
other person by him thereunto lawfully authorized.” 


To the layman, this Statute would seem to be entirely too clear and positive to 
permit of construction. None but persons “learned in the law” would be likely to 


* Grateful acknowledgment is made of the painstaking research and valuable assistance of 
H. Taylor Jones, of the Jacksonville Bar, in the preparation of this paper. 


: 
ane 


124 FLORIDA LAW JOURNAL 


perceive in the language of the Statute any occasion for construction. And the courts, 
presumably feeling the Statute too harsh to be applied literally, undertook to ameliorate 
its rigors by construing exceptions into it and devising artificial tests to limit its 
application. Courts vied with each other in judicial vivisection, each seeming to 
endeavor to outdo the other. Finally the eminent Chancellor Kent of New York, in 
an apparent effort by construction to end all construction, went so far in undertaking ~ 
to state the “true test” to determine whether or not a promise was within the Statute, 
that he announced a rule which amounted to a judicial repeal of this section of the 
Statute. Although Kent’s rule gained wide recognition, it is now generally discredited 
and repudiated by the courts which embraced it (Cf. Craft v. Kendrick and West v. 
Grainger, infra) including the very court which first announced it. See Williston on 
Contracts (Revised Edition) Section 472. 


Had the courts given the Statute a literal construction with universal application, 
it would have been a boon to jurisprudence. Everyone would soon have come to know 
that no promise whatever to answer for the debt of another could be enforced unless 
in writing and signed by the promisor. No undue hardship would have been entailed 
by such a common sense application of the Statute. A few early litigants seeking to 
avoid the Statute would have been disappointed; but after that, all would have been 
careful to have such promises in legal form. 


True, the members of the legal profession would have lost millions of dollars which 
they have earned during the past 266 years in the historic battle over the meaning of 
the Statute; but their clients would have saved all this money, and more besides, in 
the incidental expense of two and two-thirds centuries of litigation. On the opposite 
side of the ledger, think of the countless days wasted by lawyers in the past 266 years 
cudgling their brains over the proper application of the Statute, think of the enormous 
time wasted by judges in the same unnecessary pursuit, and of the millions of dollars 
needlessly spent in the publication of opinions, treatises, digests and cyclopedeas covering 
this topic alone! 


But it will avail us little, if anything, to lament our heritage of two and two-thirds 
centuries. Lamentations voiced with the eloquence of a Jeremiah are scarcely calculated 
to relieve us of this diffieulty. Certainly the courts will be unlikely to reverse their 
historic course; nor is the subject one to attract the attention and enlist the efforts 
ot legislators. The almost hopeless state of the law as to the liability of a promisor 
for the debt of another is a typical example of the basis of wide spread lay criticism 
ot the fine spun web of legal technicality and sophistry in which our profession is 
accustomed to indulge. We are caught in our own web; we are subject to just criticism; 
and we owe it to the public to undertake to clarify and simplify the problem to the 
greatest possible extent. 


In this particular the Florida bar is more fortunate than that of most states. The 
Florida bar may well congratulate itself upon the existence of a minimum of uncertainty 
in the body of Florida ease law upon the subject. The Supreme Court of Florida is 
outstanding among the courts of the land in having avoided the pitfalls into which 
other courts have fallen in dealing with the debt-of-another section of the Statute. 


At times, our Supreme Court has seemingly fallen into error on this subject. 
Taking isolated language of certain Supreme Court opinions and disregarding the 
context and the facts of the case, one might suppose that the Florida court had been 
us inconsistent as most of the other courts. But such is not the case. When the 
Florida decisions are properly read and considered, when they are taken together as 
a complete body of law on the subject, they are found to constitute a consistent and 
understandable body of case law which has developed in an orderly, progressive manner 
over the years. The apparent inconsistencies are easily reconciled; they are not sub- 
stantial, but merely apparent. They only seem to exist when certain of the court’s 
language is divoreed from the remainder of the opinion and compared with isolated 
portions of the language of other opinions. However, when the precise holding in 
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each case is given its true significance, the Florida decisions are found to comprise a 
clear and consistent body of law altogether sufficient for the determination of the 
validity or invalidity of any oral promise “to answer for the debt of another.” 


There are fourteen Florida cases involving this subject. Each by itself does not 
afford a very clear picture; but taken together they portray a perfectly clear picture 


with well defined contours. Taking the Florida cases chronologically, they may be 
summarized as follows: 


In Spann v. Baltzell, 1 Fla. 301 (1847) the oral promise of an indorser of a note 
to become unconditionally liable for the payment of the note, in consideration of which 
the original obligor (the maker) was discharged, was held not to be within the Statute 
of Frauds. This case stands for the principle that an oral promise to answer for the 


debt of another is not within the Statute of Frauds if the original debtor is released 
from lability. 


In American Lead Pencil Co. v. Wolfe, 30 Fla. 360, 11 So. 488 (1892) the oral 
promise of a vendee of logs to pay the purchase price thereof to a creditor of the 
vendor in discharge of a debt due by the vendor to the creditor was held not to he 
within the Statute of Frauds. This case stands for the principle that an oral promise 


to pay one’s own debt by payment to his ereditor’s creditor is not within the Statute 
of Frauds. 


In Martyn v. Amold, 36 Fla. 446, 18 So. 791 (1895) it was held that an oral 
promise by a member of a partnership to pay his partner’s individual debt was within 
the Statute of Frauds and void. This was a conventional application of the language 
of the Statute to an oral promise to pay the debt of another. , 


In Craft v. Kendrick, 39 Fla. 90, 21 So. 803 (1897) it was held that an owner’s 
oral promise to pay a laborer the amount due to the laborer by the general contractor 
out of funds of the contractor in the hands of the owner was not within the Statute 
of Frauds. This case is an example of the well recognized exception to the Statute 


that a promise to pay the debt of another from funds of the debtor held by the 
promisor is not within the Statute. 


In West v. Grainger, 46 Fla. 257, 35 So. 91 (1903) it was held that an oral promise 
of a mortgagee to pay the salary of an employee of the mortgagor working upon the 
mortgaged property, in consideration of the employee continuing to work for the 
mortgagor, was within the Statute of Frauds. This was a clear case of an oral promise 
to pay the debt of another being held within the Statute. In this case, the Supreme 
Court expressly rejected the suggestion that a new consideration supporting an oral 


promise to pay the debt of another removes such a promise from the operation of 
the Statute. 


In Daytona Bridge Co. v. Bond, 47 Fla. 136, 36 So. 445 (1904) the actual decision 
of the Court was that there was insufficient evidence to prove a promise to pay. But 
the Court reiterated in its headnotes the holding of the preceding decision, that a new 


consideration does not remove an oral promise to pay the debt of another from the 
operation of the Statute of Frauds. 


In Herrin v. Abbe, 55 Fla. 769, 46 So. 183 (1908) the Court held that an oral 
promise of a vendee of property to pay an outstanding mortgage upon the property, 
as part of the purchase price of the property, was not within the Statute of Frauds. 
This case comes within the aforementioned exception to the Statute that a promise to 
pay one’s own debt to his creditor’s creditor is not within the Statute. This is the same 
type of case as American Lead Pencil Co. v. Wolfe, supra. 


In Harvey v. Bank of Center Hill, 83 Fla. 55, 90 So. 699 (1922) the promise of 
the seller of shares of bank stock to guarantee the payment of certain loans, made by 
him for the hank, in consideration of the payment to him of a substantial sum of cash, 
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was held not to be within the Statute of Frauds. This case stands for the principle 
that an oral promise to answer for the debt of another is not within the Statute, where 
supported by (1) a pecuniary consideration which is (2) paid directly to the promisor. 


In Brownson v. Hannah, 93 Fla. 223, 111 So. 731 (1927) the Court again held 
that an oral promise of a vendee to pay an outstanding mortgage upon the property - 
purchased, as part of the purchase price of the property, is not within the Statute of 
Frauds. Such a promise is within the rule previously stated that a promise to pay the 
promisor’s own debt by payment to his creditor’s creditor is not within the Statute. 


In Wilson-Otwell & Cone v. Ritch, 93 Fla. 698, 112 So. 547 (1927) it was held that 
the oral promise of an assignee of a timber contract to pay the money due and to 
become due under the contract to the owner of the timber, as part of the purchase 
price for the assignment of the timber contract, was not within the Statute of Frauds. 
This case also falls within the aforementioned exception that a promise to pay one’s 
own debt to his creditor’s creditor is not within the Statute. 


In Peterson v. Paxton-Pavey Lumber Co., 102 Fla. 89, 135 So. 501 (1931) an 
oral promise of an owner of property to pay for materials thereafter to be furnished 
in the completion of a building upon the owner’s property was held not to be within 
the Statute of Frauds, because this was a promise to pay the promisor’s own debt. 
Credit was extended to the promisor. But the oral promise of the owner to pay for 
materials theretofore furnished the contractor, to pay a debt already owing by the 
contractor to the promisee, was held to be within the Statute. 


In Helveston v. Hobbs, 102 Fla. 458, 135 So. 881 (1931) it was held that a mort- 
gagee’s oral promise to pay for materials and labor, used in the construction of a house 
upon property on which the promisor ‘held a mortgage, was within the Statute of Frauds. 


In Sanders v. Hodges, 109 Fla. 391, 147 So. 571 (1933) the court held that an oral 
promise to pay for goods delivered to a third person, but sold solely on the promisor’s 
credit, was not within the Statute of Frauds. However, an oral promise to pay for 
goods sold and delivered upon the credit of the third party was stated to be within 
the Statute, as clearly being a promise to pay the debt of another. 


In Yates v. St. Johns Beach Development Company, 118 Fla. 788, 160 So. 197 
(1935) the court held that equity will decree specific performance of an oral promise 
to pay the debt of another, in a case where specific performance is appropriate, where 
the oral promise is supported by a new consideration which has been fully executed 
by the promisee and the new promise partly performed by the promisor. In this case, 
the suit was in equity to compel the new promisor to pay an existing first mortgage 
made by a third party, thus protecting the lien of the promisee’s second mortgage 
against foreclosure of the first mortgage. 


The first three of these decisions of our court involve no difficulties. But the 
fourth decision listed above, Craft v. Kendrick, is not so simple. In that case, the 
Court uttered a dictum to the effect that a new consideration moving to the promisor 
will operate to remove an oral promise to pay the debt of another from the Statute 
of Frauds. This statement was entirely unnecessary to the decision, and besides was 
legally unsound. In the very next decision of the Court, West v. Grainger, the dictum 
in Craft v. Kendrick was disavowed and retracted. Speaking of the decision in Craft 
v. Kendrick, the Court said, 46 Fla. text p. 266, 


“That case was rightly decided upon the facts, but there are expressions 
in the opinion and headnotes that are too broad. It cannot be that 
every absolute verbal promise to pay the debt of another upon some 
new consideration moving to the promisor is without the statute of 
frauds. The statute will not admit of that interpretation. Martyn v. 
Amold, 36 Fla. 446, 18 South. Rep. 791. The language of the opinion 
and headnotes in that case is, therefore, modified so as to confine the 
decision to the facts there shown.” 


$ 
| 
‘ 
§ 


FLORIDA LAW JOURNAL 127 


Had the Supreme Court adhered to its dictum in Craft v. Kendrick, then it would 
have embraced a fallacy which works a complete judicial repeal of Section 4 of the 
Statute.* But our Court was quick to detect the fallacy, and at the very first oppor- 
tunity, retracted its dictum, thus avoiding a pitfall. which has vexed many courts, 
resulted in great confusion, and has led those courts, in their efforts to mitigate the 
impact of their unsound pronouncement, into the most irrational distinctions. 


That our Court genuinely meant what it said in West v. Grainger, when it disavowed 
the dictum of Craft v. Kendrick, is disclosed by its firm position on the point henece- 
forward. In the subsequent years, the Court bas had before it eight times the question 
whether various oral promises were within this section of the Statute, and not once 
has the Court reiterated or reaffirmed the dictum of Cratf v. Kendrick. Moreover, this 
dictum was expressly disavowed a second time in Daytona Bridge Co. v. Bond, 47 Fla. 
136, 36 So. 445 (1904) in the following language: 


“The mere fact that a verbal agreement to answer for the debt, default 
or miscarriage of another is an absolute promise to pay the debt and is 
supported by a new consideration, does not necessarily take it out of 
the statute of frauds.” 


The next three decisions of our Court likewise involves no difficulties. But the 
eighth decision listed above, Harvey v. Bank of Center Hill, has been the subject of 
misunderstanding. A superficial reading of the opinion has led lawyers to suppose 
that, in Harvey v. Bank of Center Hill, the Court intended to revert to its dictum in 
Craft v. Kendrick and reembrace the discredited doctrine that a new consideration for 
an oral promise to answer for the debt of another takes the promise out of the Statute. 


Any such view is without foundation. The dictum of Craft v. Kendrick had been 
expressly disavowed in the next case which came before the Supreme Court involving 
the subject, West v. Grainger; and shortly thereafter, in Daytona Bridge Co. v. Bond, 
the Court had expressly reiterated its disavowal of the dictum. Had the Court intended, 
in Harvey v. Bank of Center Hill, to reaffirm, and accept as law, its dictum in Craft v. 
Kendrick, it would undoubtedly have said so; but it did not. Had the Court intended, 
in Harvey v. Bank of Center Hill, to overrule what it had held in West v. Grainger and 
had reaffirmed in Daytona Bridge Co. v. Bond, it would undoubtedly have said so, but 
it did not. It is not to be supposed that the Court intended, in Harvey v. Bank of 
Center Hill, to overru'e, sub silentio, two recent prior decisions, and to reaffirm a dictum 
which those decisions had positively disavowed. To suggest any such intention, is an 
unwarranted reflection upon the good sense and professional ability of the Court. 


But the Court did not leave the question open to any such inference. Its language 
in Harvey v. Bank of Center Hill is too explicit to permit of any inference whatever. 
The Court took pains to make it clear that its decision (that the oral promise sued upon 
in that case was not within the Statute) was based upon the existence of (1) a pecuniary 
consideration, moving (2) directly from the promisee to the new promisor. Note the 
distinction: A cash consideration, paid directly to the new promisor. The Court did 
not hold that a new consideration— any new consideration— would operate to take 
the oral promise out of the Statute, but simply that a cash consideration paid directly 
to the new promisor would do so. 


The emphasis which, throughout its opinion, the Court placed upon the two dis- 
tinguishing characteristics of the consideration (that it was a pecuniary consideration, 
and that it was paid directly to the new promisor) makes clear that the Court had no 
notion of overruling West v. Grainger and Daytona Bridge Co. v. Bond, but rather that 
it simply meant to hold that a cash consideration paid directly to the new promisor 
would operate to remove an oral promise from the Statute, although the mere existence 


* See Williston on Contracts (Revised Edition) Sec. 472; Harburg India Rubber Co. v. Martin, 
1 K. B. 778, and Hurst Hardware Co. v. Goodman, 68 W. Va. 462, 69 S. E. 898, Ann, Cas. 
1912 B, 218. 
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of a consideration in general would not do so. Harvey v. Bank of Center Hill is simply 


a special exception to the general rule that a new consideration will not remove an 
oral promise from the Statute. 


This obvious view is further supported by the Supreme Court’s later decisions. 
In Peterson v. Paxton-Pavey Lumber Co., 102 Fla. 89, 135 So. 501, (1931) there was- 
a new consideration for the oral promise; but it was not (1) a “pecuniary” consideration, 
nor (2) did it pass “directly” to the new promisor. And in Helveston v. Hobbs, 102 
Fla. 458, 135 So. 881 (1931) there was also a new consideration for the oral promise; 
but here again it was neither (1) a “pecuniary” consideration, nor (2) did it pass 
“directly” to the new promisor. In both of these cases, the oral promise was held to 
be within the Statute and void, despite valuable considerations (building materials and 
labor) which inured indirectly to the benefit of the new promisor. 


Harvey v. Bank of Center Hill must, therefore, be regarded as a particular exception 
to the Florida doctrine that a new consideration for an oral promise to answer for the 
debt of another will not operate to remove the promise from the Statute. 


The next five decisions of our Court are also clear enough and involve no difficulties; 
but the fourteenth decision listed above, Yates v. St. Johns Beach Development. Company, 
has probably been subject to more misunderstanding than any decision of our Court 
on this subject. The Court’s language, although quite sufficient for the disposition 
of the case before it, is so cryptic that in and of itself it is actually misleading to the 
easual reader. The decision itself is hardly subject to eriticism; but the Court must 
accept responsibility for language which might well have been clearer. 


Not the least of the difficulties inherent in this decision is the inappropriate citation 
of Craft v. Kendrick. The citation was not in point, and can have no other effect 
than to lead readers to the erroneous conclusion that the Court may have intended to 
revive, and assert as the law of Florida, the diseredited dictum of Craft v. Kendrick. 


Had the Court taken time to be explicit in its opinion, had the Court expressly 
stated the exact application to the case before it of the legal principles involved, had 
the Court clearly limited those principles by precise language negativing any intention 
to have them understood to apply beyond the facts of the case, and had the Court cited 
appropriate existing Florida authority for its conclusion, there would have been no 
possible difficulty. But it did none of these things, the result of which is that the 
lawyer is left to do them for himself, and if he fails to do so, he is likely to go astray. 


If, however, the generality of the language in the opinion in Yates v. St. Johns 
Beach Development Company is regarded in the light of the case actually before the 
Court, if this language is confined to the facts of the ease, if it is considered in connection 
with the whole body of the Florida law on the subject of the Statute of Frauds, and if 
the obvious inadvertence of the citation of Craft v. Kendrick is kept in mind, then 
all apparent inconsistency of the decision with the other decisions of the Court is 
instantly dispelled. Properly considered, the decision is entirely consistent with all 
prior decisions of the Court. 


Yates v. St. Johns Beach Development Company was a suit in equity, not an action 
at-law. The bill sought the equitable relief of specific performance, not damages for 
breach of contract. The promise sought to be specifically enforced was an alleged 
oral promise to protect complainants’ second mortgage lien against an outstanding first 
mortgage lien. The Cireuit Court had dismissed the bill for want of equity. Upon 
appeal, the Supreme Court reversed, holding that there was equity in the bill, because 
it considered (1) that the promise was one which equity would specifically enforce, 
and (2) that the Statute of Frauds was not applicable to the suit. 


The language of the opinion, on the Statute of Frauds, is confined to one paragraph 
consisting of but two sentences. The first sentence constitutes the minor premise of 
the Court’s syllogism. The second sentence constitutes the Court’s conclusion. Unfor- 
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tunately, the Court did not state its major premise; and it concludes the paragraph 
with the citation of Craft v. Kendrick, a ease wholly beside the point, unless, perchance, 
the Court intended to revive the discredited dictum of that ease, which was to the effect 
that a consideration will operate to remove an oral promise to pay the debt of another 
from the Statute. It is this citation, and this citation alone, which really casts doubt 
upon the Court’s meaning, and has led lawyers to suppose that the Court intended 
to revive as the law of Florida the dictum of Craft v. Kendrick, which it had repudiated 
and rejected in West v. Grainger and again disavowed in Daytona Bridge Co. v. Bond, 
and which the Court had pointedly disregarded in the three later cases of Harvey v. Bank 
of Center Hill, Peterson v. Paxton-Pavey Lumber Co., and Helveston v. Hobbs. 


There are several reasons, each self suffictent, why any such notion must be 
considered groundless. Altogether, they conclusively establish that the Court had 


no such thought, and that the citation of Craft v. Kendrick must be regarded as pure 
inadvertence. 


The case was in equity for specific performance. The rule in equity as to the 
application of the Statute of Frauds is well established, and altogether different from 
the rule in actions at law for damages for breach of contract. The equity rule is that 
an oral promise, even though in contravention of the Statute, may be specifically 
enforced in equity under the exclusive equity doctrine of “part performance.” Maloy 
v. Boyett, et al., 53 Fla. 956, 43 So. 243 (1907). And this is so, even though a law 
court would deny recovery of damages for breach because of the prohibition of the 
Statute. See Pomery’s Specifie Performance of Contracts (Third Edition) See. 98 
and Pomeroy’s Equitable Remedies (Second Edition) See. 2240. The rule stated by 


Pomeroy is the law of Florida. It was so held in Elsberry v. Sexton, 61 Fla. 162, 54 
So. 592, (1911). 


The decision in Yates vs. St. Johns Beach Development Company was a thoroughly 
sound one, based upon the applicable equitable doctrine of “part performance.” Had 
the Court taken pains in its opinion to cite applicable authority, and had the Court 
stated the equitable principle there set forth, as the major premise in support of its 
conclusion, the decision would have left no room for doubt. But unfortunately the 
Court did not do so; and doubt has arisen. 


On the other hand, to infer from the inappropriate citation of Craft v. Kendrick 
in the Court’s opinion, that the Court thereby intended to revive the fallacious doctrine 
of the dictum of Craft v. Kendrick involves consequences which make it highly im- 
probabie, really unthinkable. The quondam doctrine that a new consideration will 
operate to remove an oral promise to answer for the debt of another from the prohib:tion 
of the Statute is thoroughly discreditred and almost everywhere repudiated. Sec 
Williston on Contracts (Revised Edition) See. 472, and authorities there cited. 


It is hardly to be supposed that our Court, after once lapsing into the error of 
uttering the dictum in Craft v. Kendrick, which, in its next two decisions, it noted 
and definitely disavowed, would relapse into the same fallacious position a few years 
later. Most certainly not, since during the intervening years, it had in three cases 
obviously refrained from acceptance of the dictum which it had so emphatically 
repudiated. This view becomes all the more conclusive when it is remembered that 
the notion that the Court intended to revert to its discredited dictum in Craft v. Kendrick 
is simply an inference drawn from the bare fact of the mere citation of that case. 


But there are even stronger reasons which irresistibly negative the notion that our 
Court has finally decided to embrace the fallacious dictum of Craft v. Kendrick. For 
if it is to be inferred that in Yates vs. St. Johns Beach Development Company, our 
Court meant to hold that a new consideration will operate to emove an oral promise 
to answer for the debt of another from the prohibition of the Statute, then the following 
untoward consequences necessarily ensue: 
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(1) The Court must have cetermined after a hundred years of construction, appli- 
cation and enforcement of the Statute, to judicially repeal it. 


(2) The Court must have determined to overrule the fol'!owing decisions sub-silentio : 


(a) West v. Grainger, 46 Fla. 257, 35 So. 91. 
(b) Peterson v. Paxton-Pavey Lumber Co., 102 Fla. 89, 135 So, 501. 
(¢) Helveston v. Hobbs, 102 Fla. 458, 135 So. 881. 


(3) The Court must have determined to render meaningless and idle surplusage 
all of the Court’s reasoning in the following eases: 


Spann v. Baltzell, 1 Fla. 301. 

American Lead Pencil Co. v. Wolfe, 30 Fla. 360, 11 So. 488. 
Martyn v. Amold, 36 Fla. 446, 18 So. 791. 

Daytona Bridge Co. v. Bond, 47 Fla. 136, 36 So. 445. 
Herrin v. Abbe, 55 Fla. 769, 46 So. 183. 

Harvey v. Bank of Center Hill, 83 Fla. 55, 90 So. 699. 
Brownson v. Hannah, 93 Fla. 223, 111 So. 731. 
Wilson-Otwell & Cone v. Ritch, 93 Fla. 698, 112 So. 547. 
Sanders v: Hodges, 109 Fla. 391, 147 So. 571. 


The plain matter of fact is that, if it is supposed that in Yates vs. St. Johns Beach 
Development Company, the Court has at long last adopted the rule that a new considera- 
tion takes the promise out of the Statute, then no case is within the Statute, for no case 
can be maintained on a promise without there being a consideration, and accordingly 
everything the Court has said in the cases enumerated is just so much pointless phrase- 
ology, wholly irrelevant to the decisions. It is incredible to infer that, by one inadvertent 
¢ tation, our Court has judicially repealed a Statute, has silently overruled three former 
decisions, and has rendered utterly meaningless all the reasoning in nine other former 
decisions dealing with the subject. 


Fortunately for the Florida bar, it is not necessary to rely upon the foregoing 
reasons. The Court itself, in the opinion in Yates vs. St. Johns Beach Development 
Company, plainly negatived the idea that it intended to effect a judicial repeal of the 
Statute, to silently overrule three former decisions and throw into the diseard all 
reasoning in nine other cases on the subject of the 4th Section of the Statute, merely 
by an inadvertent citation. A careful reading of the language of the opinion will 
disclose that the Court had no such idea. Altogether too abbreviated as the language 
of the opinion is, nevertheless, it is clearly apparent that the, Court intended simply 
that its expressions should be confined to proceedings in equity for specific performance, 
and not extend to actions at law for damages for breach of contract. 


The first of the two sentences in the Court’s opinion dealing with this point states 
that the theory of the bill of complaint is that there was an oral promise of the 
defendants to exonerate the mortgaged property from the enforcement of a first mortgage 
lien, which promise was upon a new consideration, viz: forebearance of the complainants 
to foreclose their second mortgage. The opinion had already held the alleged promise 
to be of a type which would be specifically enforced in equity. 


Then the Court concludes: “It follows, therefore, that the statute of frauds, ... 
is inapplicable” . . . It follows from what? From exactly what was said in the 
preceding sentence, i. e., from the fact that the suit was one in equity and from the 
fact the equitable relief of specific performance was sought to compel defendants to 
exonerate complainants. So there is intrinsic evidence in the very phraseology of the 
opinion that the Court was simply applying the well established equitable doctrine of 
part performance in a specific performance suit in equity to remove the promise from 
the statute, although in an action at law for damages the oral promise would have been 
unenforceable because forbidden by the Statute. 
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Thus, when the language of the opinion is confined to the ease before the Court, 
and when the opinion is considered in the light of what has been decided in all the other 
Florida cases on the subject, it clearly appears that the decision is not a revolutionary 
one completely overturning a hundred years of Florida jurisprudence, but rather a 
simple application of the equitable doctrine of part performance in an equity suit 
for speetfic performance, in accordance with well settled law. 


Taking, then, Florida’s fourteen decisions on this subject, viewing them as a body 
of law on the subject of the liability of an oral promisor to answer for the debt of 
ancther, and not as disconnected and disparate decisions, the following general principles 
stand out clearly: 


The general rule in Florida is that an oral promise to answer for the debt of 
another, even though supported by a new consideration, is within the Statute of Frauds 
and void. West v. Grainger, 46 Fla. 257, 35 So. 91; Peterson v. Paxton-Pavey Lumber 
Co., 102 Fla. 89, 135 So. 501; Helveston v. Hobbs, 102 Fla. 458, 135 So. 881; Martyn 
v. Amold, 36 Fla. 446, 18 So. 791; Daytona Bridge Co. v. Bond, 47 Fla. 136, 36 So. 445; 
Sanders v. Hodges, 109 Fla. 391, 147 So. 571. 


And to the foregoing general rule, there are the five following well defined 
exceptions or limitations: 


1. An oral promise to answer for the debt of another is not within the Statute of 
Frauds if the original debtor is released from liability. Spann v. Baltzell, 1 Fla. 301. 


2. An oral promise to pay the promisor’s own debt to his ereditor’s ereditor is noi 
within the Statute of Frauds. American Lead Pencil Co. v. Wolfe, 30 Fla. 360, 11 So. 
488; Herrin v. Abbe, 55 Fla. 769, 46 So. 183; Brownson v. Hannah, 93 Fla. 223, 111 
So. 731; Wilson-Otwell & Cone v. Ritch, 93 Fla. 698, 112 So. 547. 


3. An oral promise to pay the debt of another out of funds of the original debtor 
in the hands of the new promisor is not within the Statute of Frauds. Craft v. Kendrick, 
39 Fla. 90, 21 So. 803. 


4. An oral promise to answer for the debt of another is not within the Statute of 
Frauds if the new premium is supported by a pecuniary consideration paid directly 
to the new promisor. J/arvey v. Bank of Center Hill, 83 Fla. 55, 90 So. 699. 


5. An oral promise to pay the debt of another, if it be the type of which equity 
will decree specific performance, may be specifically enforced in equity, notwithstanding 
the Statute of Frauds, where the consideration for the new promise has been fully 
executed by the promisee and the new promise partly performed by the promisor. 
Yates v. St. Johns Beach Development Company, 118 Fla. 788, 160 So. 197. 


As stated at the outset, the decisions of the courts of the various states relating 
to the liability of a promisor to answer for the debt of another are in hopeless, 
irreconcilable conflict. Not only do the decisions of the different states directly contra- 
dict each other, but ofttimes the decisions of the same state are irreconcilable. That, it 
is interesting to note, is not the situation in Florida. Moreover, it may be said that 
practically every Florida decision is in line with what is generally considered to be 
the better view. And finally, the Florida decisions, as a body of law, are undoubtedly 
as clear, consistent, sound and workable as are to be found anywhere in the land. 
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SOME ASPECTS OF ADOPTION BY A STEP-FATHER 


By L. S. BONSTEEL of the Miami Bar 


Innocently and in utmost good faith legal rights are being destroyed, new ones 
created, and the devolution of title is seriously complicated almost daily in ex parte 
proceedings through the well intentioned act of judges and of attorneys who are 
attempting to serve the best interests of their clients. 


Not infrequently a marriage is terminated by the death of the husband or by 
divorce, thereby leaving the woman as the sole custodian of a child or children. In a 
great many of these cases the mother re-marries and there undoubtedly are numerous 
instances where the step-father has a genuine affection for his wife’s children, possibly 
as great as he would have for his own off-spring, and wishes to establish the same 
relationship as though his step-child were his own. In an attempt to thus substitute 
the step-father for the natural father, resort is had to adoption proceedings. 


It is submitted that many attorneys who have filed petitions for adoption on 
behalf of the step-father and many of the judges who have entered decrees legalizing 
adoptions have not realized the far reaching effects of their acts and purely unintentional 
results have been obtained, the extent of which, in many eases, will not be realized 
until some future day. 


SECTION 72.01 Florida Statutes 1941, provides, in effect, for the adoption of 
“any child” by “any person.” The statute, however, is not as broad as it seems. 
A natural parent, of course, can not adopt his or her legitimate off-spring. In FIRST 
NATIONAL BANK OF ST. PETERSBURG v. MOTT, 101 Fla. 1224, 133 So. 78, 
the Supreme Court of Florida said: 


“In adoption statutes the word ‘child’ relates to the offspring of others 
than the adopting person. * * * * * ” 


The mother of a child could not, therefore, join with her husband in a petition 
for adoption, and unfortunately in most cases the need for so doing, if such were 
possible, is not realized. In these instances it is not intended that the step-father 
as the adoptive father shall be considered the only parent, nor that he shall have the 
sole right to the custody of the child; certainly it is not intended nor anticipated that 
adoption proceedings will sever the relationship existing between the mother and her 
child, but this is the unfortunate effect. Our Court said In re WHETSTONE, 137 
Fla. 712, 188 So. 576, at 579: 


“The purpose of such proceedings is to extinguish such rights as are 
then existing in the living natural parent and the creation of rights in 
the adopting parents.” 


There have been numerous occasions no doubt when the cireuit judge’s attention 
was directed to the fact that the petitioner was a step-father living in harmony with 
the mother of the child whose adoption is sought to be legalized, and the decrees entered 
in such eases have been drafted with a view to preserving the mother’s rights and the 
relationship existing between her and her off-spring. 


It has been argued that the circuit judges have broad discretionary powers and 
that the statute does not prescribe precisely the kind of decree that is to be entered 
and that the judges can thus authorize an adoption without disturbing the mother’s 
status. It is futile, however, to argue such a proposition. 
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SECTION 731.30, Florida Statutes of 1941, provides in effect that an adopted 
child shall be an heir at law of the adopting parents and that it shall inherit from 
both the blood and adopting parents and the adopting parents shall inherit from the 
adopting child but “such blood parents shall not inherit from such adopted child.” 


Admittedly, the judges of the cireuit courts do not have the power or discretion 
to amend Section 731.30. 


It is not the purpose of this brief article to discuss exhaustively the full effect 
of adoption by step-fathers but to direct attention to the fact that an undesirable and 
dangerous situation exists. It will suffice to call attention to a few matters. 


The blood mother in such cases would have no legal status except as the adoptive 
father’s wife. In the event of a termination of the marriage by death or divorce her 
position would be the same as if the adopted child had been her step-child. The mother 
would not even have the right of custody. (See Ex parte Osborne, 205 N. C. 716, 172 
S. E. 491). 


If the adopting father were to die leaving his estate to his adopted child who should 
thereafter die intestate, the child’s property would be inherited, not by the mother, but 
by the next of kin of the adopting father. See CARPENTER v. BUFFALO GENERAL 
ELEC. CO., 213 N. Y. 101, 106 N. E. 1026, and FISHER v. ROBISON, 329 Penn. 305, 
198 Atl. 81, in both of which cases the natural living parent was excluded from succession 
to the child’s estate. 


It is desirable that Sec. 731.30 be amended and that additional sections be added 
to Chapter 72 of Florida Statutes, 1941, so that in all cases where adoption by a step- 
father is deemed desirable the status of the natural mother remains unchanged. Where 
such proceedings have been had in the past, it may even be desirable to provide some 
means to remedy the situation, perhaps by a re-adoption proceedings. What has been 
said here would, of course, apply equally well in cases where adoption is by a step- 
mother. 


It is felt that this matter should receive favorable consideration from the 1943 
session of the Florida Legislature and if it is not too late that the legislative committees 
of the various Bar Associations will sponsor a suitable bill. 


Major Ed R. Bentley, formerly Editor of the Law Journal, 
wishes to secure a copy of the October, 1942, Journal to complete 
his files. Major Bentley will appreciate it if some member of the 
Bar who feels he can spare this copy will address it to Major Ed 
R. Bentley, Chief Judge Advocate Branch, Hq. Camp McCain, Miss. 


— 
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Editorial 


The appreciation of the entire Bar Association is expressed to im- 
mediate past president, J. Tom Gurney, for his able and untiring efforts 
in carrying out his duties of the presidency in a most trying time. He 
proved himself to be an efficient executive and one who willingly gave 
of his time and ability for the good of the Bar. Any president who has 
to work with three different executive secretaries within the space of 
one year deserves to be praised. 


* * * * * 


Article X (b) of the Constitution provides: “Dues of the Association 
shall become due and payable January 1 of each year, and shall become 
delinquent if unpaid by March 1 of said year. It shall be the duty of 
the Secretary-Treasurer to notify such delinquent member, by mail, of 
his default, and upon his failure to pay such dues within sixty (60) days 
thereafter, the same shall be reported to the Board of Governors, and 
it may, without further notice, cause the name of such member to be 
stricken from the rolls, and such member shall not be reinstated except 
upon the action of the Board of Governors. No person whose dues are in 
default shall be in good standing or qualified to exercise any privilege 
of membership by voting, holding office, or be entitled to receive the 
Journal of the Association or other literature furnished to members so 
long as said default exists. The provisions of this Article X apply equally 
and alike to all members of the Association, whether holding their mem- 
berships as individuals or through group memberships.” The Secretary- 
Treasurer is preparing to send out the notice required by this section. 
If you haven’t paid your dues, won’t you please mail check immediately 
upon reading this, thus cutting down on the number of notices it will be 
necessary to mail? 


* * * * * 


On the night of April 18th, Senate Judiciary Committees “A,” “B” 
and “‘C” and House Judiciary Committees “A,” “B,” “C” and “D” met 
in a combined open meeting for the purpose of hearing those who might 
wish to discuss the proposed bill en Florida Rules of Civil Procedure. 


FLORIDA LAW JOURNAL 


135 


Senator Amos Lewis presided. Judge Waller outlined how the new Federal 
rules were working and explained the manner in which they were an 
improvement over former procedure. President Drew, Chairman of the 
Bar Committee, Parker, Mr. Caldwell and Secretary Tribble spoke in 
behalf of the bill. Mr. Crofton, Representative from Brevard County, 
spoke in opposition to the bill. Mr. Crofton’s principal argument was 
that no change should be made in the rules of procedure in Florida while 
so many of the young lawyers were in the armed services, because to 
make changes would seriously handicap these young lawyers upon re- 
entry into the practice of their profession, it being his contention that 
to adopt the proposed new rules would make it necessary for our returning 
soldier lawyers to learn a new practice procedure before they would be 
able to take up their profession again. 
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PROCEEDINGS OF 36TH ANNUAL CONVENTION, 
FLORIDA STATE BAR ASSOCIATION, MARCH 30, 
1943, AT JACKSONVILLE, FLORIDA 


Presiding; J. THOMAS GURNEY, President 
LEWIS H. TRIBBLE, Secretary 


(Conclusion) 


Whereas, it appears that the 1943 session of the Legislature of Florida will be 
requested to submit to the voters of Florida at the next general election an amendment 
to the Florida Constitution, making the offices of state attorney, judges of criminal 
courts of record and county solicitors elective instead of appointive, as now provided, 
the first election to be held in 1948, and said amendment to incorporate the further 
provision that the terms of all such officers as they shall severally exist at the time 
of the adoption of said amendment, shall be extended to terminate on the first Tuesday 
after the first Monday in January, 1949. 


Now, Therefore, Be It Resolved, by the Florida State Bar Association in regular 
annual convention assembled at Jacksonville, Florida, on March 20, 1943, that it does 
hereby approve the said proposed constitutional amendment in so far as it makes 
the three offices referred to elective, but expresses its disapproval of that provision 
of said proposed amendment, which extends the terms of offices of the encumbents 
on the ground that such provision is repugnant to the provisions of Section 4, Article 4 
of the Constitution of the United States, which guarantees to each state a republican 
form of government, and on the further ground that it is unfair to the people of 
Florida to require the extension in office of all encumbents as a condition to voting 
on a change in method of selecting the holders of said offices. 


The Committee has unanimously approved this resolution. I might say in reference 
to the last resolution that it is my understanding that the Committee of State Associations 
of States Attorneys has approved, and this is their resolution. 


MR. BEECHAM: May I ask the gentleman a question? 
PRESIDENT GURNEY: Yes. 


MR. BEECHAM: How long, under this resolution, does it extend in office, the 
present office holders? 


MR. MILLIDGE: May I answer the question? I would like to clear up one 
point. As I understand it, the request for the constitutional amendment made by 
the prosecuting attorneys association includes the extension in office. My thought is 
this: That while the main part of the proposed amendment making these offices 
elective, which they are in fact now making it, in theory as well as practice, it is 
undemocratic to apply and to attach to that kind of an amendment, a rider perpetuating 
in office, states attorneys, county solicitors and judges of the criminal courts of record. 
I have here, lists from the Secretary of State showing the expiration of each of the 
offices affected by the proposed constitutional amendment. There are eight judges 
of the criminal courts of record. Their terms would be extended for from one year 
and five months to three years and nine months, making a grand total of extensions 
for those eight officers of fifteen years and six months. 


The solicitors, there are likewise eight solicitors of those courts, and their 
extensions likewise range from one year and five months to three years and nine 
months, and their total extensions, as provided by the proposed amendment, would 
be fourteen years and eleven months. 
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There are fifteen state attorneys for the like number of cireuits, and their range 
of extension is the same. The grand total of extensions for those fifteen officers 
amounts to thirty-two years and eleven months. So, we have a grand total of extensions 
for the three offices affected by the amendment of sixty-three years and four months, 
which is, in my opinion, the kind of election that they have in Germany and sometimes 
in countries in South America. They just impose on the ballot that everybody be 
continued in office for some arbitrary number of years. I do not think that is any 
way for a democratic country to operate. If anybody wants to be a state attorney — 
and I happened to want to be one, and I ran for office; but I do not hope to remain 
in office by a constitutional amendment perpetuating me in office. I maintain further 
that it is definitely provided for the people of Florida, who may wish to change the 
mechanics of their government as to these offices, that is, change them from making 
them appointive by the Governor, subject to the confirmation by the Senate, as now 
provided, and make them elective. That is a fair proposition. But it is not fair to 
tell people that in order to vote on that kind of a change that you have to extend 
in office, every state attorney, every county solicitor and every judge of the criminal 
court for a grand total of sixty years as the price of changing the mechanics of choosing 
officers. I say, with all earnestness to the State Bar Association, that they should not 
let anything like that go by unquestioned. I think we should express our approval, 
and I think the offices should be made elective. I do not think that is vital to any 
fundamental purpose for which we stand, whether if elected or appointed. I do 
not think that men should be continued in office by constitutional amendment, and 
therefore, I think that motion, or that portion of the amendment is of vital import, 
particularly to the Bar Association, because that is the only way the Bar can speak 
collectively, and I think we should speak, ourselves, emphatically. 


MR. GARRETT: I say Millidge is right. 

PRESIDENT GURNEY: Is there any further discussion? There is our motion 
presented by Mr. Whitehurst to adopt that resolution. Is it seconded? 

MR. CALDWELL: I second the motion. 

... That portion of the motion having been voted on, was carried. 


PRESIDENT GURNEY: The question is now on the second resolution which 
relates to the gasoline ration card B. A motion has been made to adopt the resolution. 
Is it seconded? 


JUDGE EDMUNDS: Mr. President, what resolution did we adopt now? 


PRESIDENT GURNEY: You have adopted the resolution relating to the consti- 
tutional amendment proposed to make elective, the offices of judges of the criminal 
courts of record, county solicitors and states attorneys. This present resolution relates 
to the B ration book which has been read to you. The adoption has been moved. Is 
it seconded? 


A VOICE: Second the motion. 
PRESIDENT GURNEY: Is there any discussion? 


MR. CALDWELL: I move that the resolution be laid on the table. It seems 
to have been determined several years ago that the Bar is not an essential part of 
the new order of things, and I do not like to see us do a vain and useless act. We are 
probably not in step with the apostles of new thought, and I would rather forget 
about this for the moment and go along with our war. 


PRESIDENT GURNEY: The motion is lost for want of a second. 
A VOICE: I seconded it. 


. .. The motion having been put to a vote, was carried. 
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PRESIDENT GURNEY: I should now like to present to you the Chairman 
of the Committee of Unification, Mr. Dewey A. Dye. 


Mr. Dye presented the report of the Committee on Bar Unification, which appears 
elsewhere in this issue of the Journal.) 


PRESIDENT GURNEY: You have heard this report. 
A VOICE: I move that it be approved. 


.. . The motion having been duly put, seconded, was carried. 


PRESIDENT GURNEY: I present to you, now, Mr. Julius F. Parker, Chairman 
of the Committee on Adoption of Federal Rules of Procedure. Mr. Parker. 


MR. PARKER: Mr. President, and gentlemen: 


In acting as Chairman of your Committee that has had assigned to it, a duty, 
which of necessity involves considerable differences of opinion, it has been my purpose, 
us much as possible, to attempt to preserve among the membership of the Committee, 
and among all interested attorneys, peace and harmony. That peace and harmony of 
opinion we were able to have until the Committee began to work. I do not propose 
to take up a lot of your time in making a report about the work unless I am required 
to do so by the exigencies of the situation. This Committee on Adoption of Federal 
Rules of Procedure for use in Florida, met, after due notice to all members of the 
Committee, on three separate occasions. The result of the work done by the Committee 
has been printed in the last two issues of the Florida Bar Journal. Because of a 
shortage of funds, the proposed rules which the Committee recommends that that Bar 
Association approve for adoption and passage into law, had to be printed in very 
fine type. Accompanying the list of the proposed portion of the rules was the request 
that any person who had any suggestions in regard to changes should communicate 
them to me in Tallahassee, or, I believe, to Mr. Redfearn. I have been informed that 
one member of the Committee intends to file a minority report, Mr. Giles Patterson 
of Jacksonville. Mr. Patterson wrote me about the 11th of January, after the proposed 
rules had been adopted by the Committee at three prior hearings, that he proposed 
to file a minority report. I have not had the pleasure nor the displeasure of seeing 
that report; consequently, I do not know what it contains. However, when Mr. Patterson 
advised me that he was going to file a minority report, setting up a series of objections 
to the plan, the Committee had fully pointed out to him, in a series of correspondence, 
that the Committee itself had not seen his objections, and since he had not been in a 
position to attend any of the meetings of the Committee, we could not, of course, give 
any consideration to his objections, and all objections that were filed by him were filed 
after the final draft of the proposed rules had been sent to the printer. So, on 
January 14th, I wrote Mr. Patterson that it is indeed unfortunate that we were unable 
to have the henefit of the suggestions you have made prior to the time the other 
members of the Committee had agreed upon the final draft. Subsequent to that, I 
advised Mr. Patterson that if he would name, or set some other date for another 
hearing, despite the fact that the rules have already been adopted by the members 
of the Committee who attended the meeting, that we would listen to such recommendations 
or suggestions that he had, because we felt that his opinion would be valuable. 
I mention these things only because I deeply regret that after having spent many 
hours in an attempt to give everybody an opportunity to be heard, and after having 
given adequate notice to all of the members of the Committee, we find now, that we 
are apparently faced with a minority report. The rules, as we have proposed them, 
are the results of the work of two committees. You will recall that about a year 
or probably two years ago, another committee under the same name, drafted a set of 
civil rules for Florida, modeled on the Federal procedure, which was presented in 
the Florida Journal. I have personal knowledge, as I am sure do many of you, of 
the fact that those rules, when then proposed, were the results of careful analysis 
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and study, and scrutiny, to determine that they were so taken from the Federal system, 
and drafted in such a manner that they would not tear up the structure of law practice 
in Florida, as we have known it. 


When our Committee came into existence a year ago, under the appointment 
of the present President of the Association and we began to work on the Federal 
rules, one of our main objectives was to try to take the Federal rules and adopt 
them so that they would be sensible of being applied in practice in Florida without 
violating or doing violence to any of the established procedures that we are accustomed 
to, or in some of the unusual types of practice in Florida, and which are peculiar 
to Florida only. We believe that these rules as drafted, as we have prepared them, 
take care of those situations as best as can be done in advance of their actual 
application. We realize, of course, that the objection that Mr. Patterson has, that 
there will be many snarls to develop in the application of these rules, is undoubtedly 
true. But the merit of the argument, that because it will be hard to get the rules 
operating smoothly, to begin with, should cause a delay of two years before their 
presentation to another Legislature, has struck us as not having any value. 


The Honorable Dan Redfearn, of Miami, has been one of the wheel horses of 
this Committee. It would be unfair for me, I think, to make a report on behalf of 
the Committee, without, before ending, allowing him to give to the members of the 
Bar, generally, some further idea of the procedure followed by us in attempting to 
adapt these Federal rules for use in this state. I say that because I assume that Mr. 
Patterson is going to want to be heard. So with the President’s permission, I would 
like to call on Mr. Redfearn just a moment, and let him give to the Bar, an idea 
about the procedure we followed in which to adapt these things to Florida peculiarities 
and practice. 


MR. PATTERSON: Mr. Chairman, as a minority member of this Committee, 
I have a right to make my own report first, before there is any discussion of it. 
That report has not been written, but I think I am entitled to make a minority statement. 


PRESIDENT GURNEY: I think you are right. 
MR. PATTERSON: I am entitled to make a minority statement. 


MR. PARKER: As Chairman of the Committee, therefore, I move the Convention 
that we adopt a report approving the rules as drafted, and instruct the Committee, if 
it is possible, to secure their enactment into law. 


Before closing, however, I want to make a further observation. At the end of 
the rules as they were published in the Bar Journal, we suggested that the Convention, 
that is, that the State Bar Association allow us to put into these rules, a grant of 
power to the Supreme Court in the future when it wants to amend these rules, because 
of their needing amendment, and that we have the right to do so. That is not in the 
rules as they have been printed, but, as a part of our report, we want to ask from 
you, that authority. I assume Mr. Patterson now wants to be heard. 


PRESIDENT GURNEY: The Chair recognizes Mr. Giles Patterson, who will 
present the minority report of the Committee. 


MR. PATTERSON: Gentlemen, I have no written report, for the reason I did 
not see a copy of this report until last Wednesday or Thursday when my Journal was 
received. I had written Mr. Parker previously and asked him if he was going to 
file a report, to furnish me a copy of the Committee’s report beforehand, and I did 
not receive a copy, so I have no written report to make. 


I am not here to discuss the relative merits of the Federal rules, and the State 
rules, and that is not the basis of my objections. I have my own views with reference 
to some of those things, but they are not material at this stage of the game. Let me 
say this: That in 1931, this Association appointed a committee to re-draft the chancery 
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procedure of this state. It took that committee two years and there were hearings 
held all over the state, and everybody knew what was going on and everybody had a 
chance to present their own ideas. They used the Federal equity rules as a_ basis. 
They did not adopt them wholesale, without changes. They made such changes only 
as they thought were necessary to adopt the rules to the situation in Florida. And, 
it worked very successfully. The Legislature passed that without any trouble. 


A few years later, this Association appointed a committee to draft a probate act. 
Those of you who remember it, know how that was done. They held meetings all over 
the state, and discussed various things. They took up each rule separately, and 
discussed them pro and con, and discussed the draft of those rules, and the effect of 
those rules upon the existing statutes, and got the consensus of opinion. I happened 
to be president of the Association. That went through the Legislature with only one 
change, and that was relating to dower, and that was hurriedly made and, by the way, 
has given us trouble ever since. Later on, a committee was appointed to revise the 
chancery rules. Mr. Phillips was chairman. Mr. Robert Milam was on that committee, 
and, I do not remember the others. They undertook to revise the common law rules. 
The committee, however, for some reason, saw fit simply to revise the rules of the 
Court, without dealing with any of the statutes which related to procedure in the 
common law courts. So, those rules were changed only in minor respects. 


During my term of office, a committee was appointed to draft a criminal code 
of procedure and it took years. It was a very long and involved proposition. They 
held hearings in various places and everybody had a whack at it. A few years ago, 
this Association decided to ask the court to adopt the Federal rules and the court 
turned them down. Then they came back to the Association to approve the passage 
of them, either through an enabling act or otherwise. I have no quarrel with that 
at all. My principal point is this, and before doing so, I think I should say, in 
justification of my position, since Mr. Parker has placed me in rather an unfortunate 
light, that two years ago, when Mr. Redfearn asked me to serve on a Committee which 
Judge Barker had created down here, I agreed to do so and stated my views very 
fully, and Mr. Redfearn and I discussed it. We had a conference in Jacksonville 
and discussed them in detail and a few changes were made. Later, when this committee 
was created, I was placed on it. There have been two meetings that I had notice of, 
one at the session of Bar Delegates, which I could not attend, and which could not 
have lasted but a little while. I was away. I was not here, and I do not know what 
took place. They called a meeting in Tallahassee, and I was sick and could not get 
there, so I do not know what took place. Those, so far as I know, are the activities 
of this committee for this year. 


These rules, in the present shape, are the same rules presented to the Association 
before. My principal point is this. Today we have on the statute books of the State 
of Florida, four or five hundred sections which relate to practice and procedure in 
the courts, pleading and what not. These proposed rules did not make any reference 
to the existing statutes. They do not say whether they are repealed or not repealed. 
We have a whole set of rules of procedure adopted by the Supreme Court only a 
year or two ago, many of which are inconsistent with the rules proposed by this com- 
mittee. We have rules in the cireuit court prepared by a committee of this Association 
some years ago and nothing is said as to what becomes of those. I submit that no 
lawyer can practice law in the State of Florida, when these rules are in conflict with 
existing statutes or existing rules of the cireuit court. If they want to repeal every- 
thing, they would go a long way towards eliminating my objection on that part, 
although I object strenuous!y to many things. But, gentlemen, if you allow this 
statute to be enacted in accordance with the recommendations of the committee, you 
will have two conflicting sets of statutes on your books, and two sets of rules that 
are not repealed, and unless the court goes ahead and repeals those rules, you will 
have all kinds of procedure, and nobody will know what the law is, and the cireuit 
judge will not be able to administer it. 
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Mr. Parker said he asked me for my objections. I stated those objections in 
every letter I had ever written to Mr. Parker or Mr. Redtearn. There has never 
been any time that I have not made those objections. 


Let me make this point: For instance, here is a statute of Florida that a process 
runs throughout the State of Florida, and it can be served by any sheriff in any 
county. You have another statute, the man is sued in a county in which he does 
not live, he can file what we call a plea of privilege. That is only a_ procedural 
question. What becomes of that statute and the right to file the plea of privilege? 
1 merely mention this as, not my objection, but an illustration of what I am trying 
to point out. Is that statute on the books, or is it off? If it is still on the books, 
is it there because it is not inconsistent? ‘Then, what becomes of other statutes not 
inconsistent? The argument may be made that those are all automatically repealed. 
Who knows which are repealed and which are not? Suppose a man started out with 
litigation, a declaration under the old statute and winds up with a declaration under 
some other statute? You have two conflicting matters and you have no way to determine 
which applies. I can show you the other inconsistencies. Take the rule relating to 
depositions. To show you how these rules have been drawn, the only thing that has 
been done is to eliminate the district court and write cireuit court, and eliminate marshal 
and wiite sheriff. Take the plea of privilege again. You have a third party complaint 
under these rules, like in the Federal Court. It works fine. You have sixty-seven 
counties in Florida, and you have two Federal districts. What is going to become 
of a plea of privilege, as far as third parties are concerned, if they are yanked into 
another court? Will it act to the third party’s benefit or not? Here is another one. 
Depositions. In case I want to take the deposition of a witness in another county, 
and he does not appear, the circuit judge can force him to appear or punish him if 
he refuses to answer the questions. That is all right in the Federal court, because 
Federal laws apply everywhere. That is all right in Florida. But, what will you 
do if you take a witness’ deposition in Georgia, where they do not have a cireuit court, 
and, how is the Georgia court going to put a witness in jail because it is acting under 
a Florida statute? I do not know how that can be done. These are a few of the 
inconsistencies in this rule, as far as our present statutes are concerned, and making 
it applicable to a state which has sixty-seven counties, each one of which is more or 
less independent in its present procedure? 


I asked Mr. Milam last year if the Committee would not make a study of existing 
statutes. As a matter of fact, I have gone through at least two hundred statutes, 
and I will tell you frankly you will be surprised —I know I was—to find in many 
respects the Florida rules are just as liberal as the Federal rules. Not with reference 
to the short and concise statements, but I can take numerous points and point out. to 
you how the Federal rule has not changed a lot of the Florida statutes. For example, 
take the service of process. You have two or three rules relating to process. Nobody 
has ever construed the Florida statute relating to service of process. It may be well 
to consider it and determine what to do about it, but there is no reason to just junk 
that, that has been working satisfactorily for several years and take another rule only 
in effect several years, and in many instances, which has not been construed. So, you 
can go through these statutes. I say, I have been through half of them by way of 
application, and I can point out place after place where they have not been taken into 
consideration, first of all, the limitation on state power, and, too, the effect of having 
sixty-seven different counties, and fifteen different circuits working under these rules 
in contrast with having two districts in Florida, in the Federal Court. 


I think these rules ought to be drawn inthe same way as before. They should 
be submitted to a group of lawyers or Bar delegates, where there has been a general 
invitation around the state to the lawyers to attend, where they can express their views 
and get a consensus of opinion, and, I am not alone in that. One of the principal 
advocates of adoption of Federal rules by states, is Judge Parker, who is chairman of 
the committee of the American Bar Association which has been recommending it. I sent 
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off to Colorado, and I have a copy of their rules and work. I have a copy of the 
Missouri rules, and I have a copy of their committee’s report and the way that was done. 
I have a copy of the Texas rules which is much more illustrative. Not a one of those 
states ever did what is being talked about here, throwing all the state laws away and 
taking the Federal rules and knitting them into a situation they were not made for. 
Every one of those states, the lawyers worked for years and kept what part of the 
state statutes they found better than the Federal rules. I have here, the address of 
Chief Justice Robert G. Simmons, Chief Justice of the Court of Nebraska, in which 
he tells of the way that that work was dene. I will not read it to you. I will pick 
out three or four statements here. The committee was first appointed, an advisory 
committee of lawyers. Listen how it was made up: young men as well as the older 
men. This committee was made up of men, some young in the practice and some 
who bore the scars of many legal battles. It was selected from the various sections 
of the state. It had on it lawyers from the smaller towns and the larger cit‘es, lawyers 
ot general and specialized practice, and lawyers of the several schools of thought on 
the subject of rule revision. It had on it judges of the probate and trial courts. It had 
on it professors from the law colleges and men who served the state and Federal 
governments on legal matters. Those committees went to work and finally they broke 
up into twenty sub-committees, each one taking one part and working separately, and 
when those subcommittees got their reports, they could not put it together, so what 
did they do? They turned for assistance to Mr. James, the Director, Mr. Bongardt, 
the assistant Director of the Statutes Revision Commission. They had a meeting and 
discussed the Federal rules which would be the basis of the new rules of procedure. 
So, they put it in their hands and they made a report and put it together, and brought 
it back to the committee, and the committee considered and examined the results of 
the work, and changed many of the rules as proposed by him. They were advised 
that each and every rule as it was submitted to them from the advisory committee, 
had the approval of a very substantive majority of the committee. A careful and 
exhaustive study was made, and they made many and substantial changes. 


Now, gentlemen, I do not see any reason why we should not follow a procedure 
which we have followed in every other kind of procedural rules in this state, and the 
procedure followed in.other states. We should use the Federal rules as a basis. I have 
no prejudice against the short form of pleading. To you, who have never practiced 
under it, the Federal rules, with the exception of three new points, such as pre-trial 
procedure, the taking of depositions as some new ideas, and one or two other points, 
involves no principle of law. Every change of those Federal rules—every one of 
those Federal rules have been in force in some of the code states. If you will take 
your rule book and go through it, you will find it will give you the states where that 


rule has been in effect, and it is on the experience of those states that those rules were 
adopted. 


As I say, I practiced six years under the code, and it doesn’t make any difference 
to me whether you have code or common law procedure. Personally, I have no preference. 
I will tell you this: If the young lawyer thinks, by the adoption of these rules, that 
they are going to simplify the practice, they do not know anything about practice in 
code states, because the older lawyers have a whole lot more advantage than under 
the common law operation. 


However, if the house wants it, let them have it. It is all right with me, but I 
think you’d better study carefully what you do before you move, beeause the older 
lawyer, who knows every turn, will have the advantage when it comes to the trial in 
the case. At the present time, your pleadings are prepared and the motions and 
demurrers are disposed of, and you ean get ready for trial, and you know what the 
other fellow is going to do. When you try cases under the code procedure, the only 
way you can find out is by pre-trial conference, otherwise you will try it on a general 
denial, and God help you if you have not anticipated what the other fellow has. 
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It does not make any difference whether we practice code or common law. Let us 
do it right, and when these rules are put in, repeal all statutes inconsistent, and leave 
those which are not inconsistent still in foree and effect so the cireuit judge, when he 
goes to trial, will not be worried, as between this statute and that statute, as to what 
they would be, because it will not work. It will create much trouble, and I think the 
Bar Association owes it to itself not to introduce an act which is not in a form where 
we can say that this is an act which we have culled out and removed every objection 
that we can find. 


In conclusion, I just want to say this. My thought now, under the present 
cireumstanees, inasmuch as this situation has been reached, if the Bar is in a hurry 
to get these rules through, my suggestion is that we adopt a recommendation that the 
legal authority, the Supreme Court, either itself or through a committee of its appoint- 
ment, take these rules and go over them and make their recommendations, and promulgate 
them as rules of the Supreme Court. Personally, I think there is no serious objection 
to that, because I am frank to say I do not think you ean make these rules work in 
the way in which they are prepared. I am sorry to have taken so much time, but I 
feel rather strongly about it. 


(Additional discussion omitted to conserve space.) 


PRESIDENT GURNEY: Now, the question reverts to the adoption of the 
original motion. (Mr. Parker’s motion to adopt the report.) 


. .. The vote having been taken on the original motion, the motion was carried. 


PRESIDENT GURNEY: We will now have the report of the Committee on 
Legislation, Mr. Millard Caldwell, Chairman. May I state, gentlemen, that this is the 


last committee report and then we will come to the election of officers, and then 
adjournment. 


MR. MILLARD CALDWELL: Mr. President, and members of the Bar, I am 
going to bring you the shortest and perhaps the most unsatisfactory report that you 
have had today. I just have three points I am going to briefly refer to. They have 
been discussed in previous meetings, and I want to reiterate here what I said then. 
It seems to me that the proper procedure is that the Committee sponsoring given 
legislation assumes the burden of handling that legislation with the respective committees 


of the Legislature, and that the Committee on Legislation simply serves as what it is, 
a lobbying committee. 


The next thing that I want to suggest is a rule requiring the taking up of your 


objectives one at a time, and I think that is important and should be observed without 
exception. 


My next suggestion is that the Board of Governors be given the power to determine 
the right of priority in your objectives. 


Now, I have had the rare and very fine experience of serving for two years as 
chairman of the Legislative Committee. I think it’s an excellent provision of the 
unwritten law that no man should serve more than two years in that capacity, and 
I am going to urge, for the benefit of my successors, that those three suggestions be 
adopted and approved. That gentleman is going to have the unusual experience when 
he comes to arousing the sustained interest of the Bar, and I have reference to more 
than mere lip service; he is going to have the unusual experience of trying to push 
the automobile up the hill with a rope. It is pretty hard to get the Bar to interest 
itself in its own affairs. It is perfectly, and easily within the power of the members 
of this Association to put through the legislation that you want to pass. Your judgment 
is respected. The only difficulty is that you do not express your judgment in a way 
that carries weight. The members of the Legislature are very interested in your views, 
and if you will simply take sufficient interest to pass on to your respective members 
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of the Legislature, your convictions and your opinions touching these objectives, you 


will have no trouble. But, you are not going to do that if you follow the usual 
procedure you have in the past. 


I move, Mr. President, the approval of the three suggestions which I have made, 
and I suggest to you that if you adopt those suggestions, that you adhere to them 
because experience has shown us that when we shoot a seatter gun at the Legislature 
generally, we go home with an empty bag. 


PRESIDENT: Thank you, Mr. Caldwell. Is there a second to that motion? 
A VOICE: Second the motion. 


... The motion having been duly made and seconded, was carried. 


PRESIDENT GURNEY: It is carried and I want to thank Mr. Caldwell, as 
I have already thanked him, and other members of these various committees for the 
fine work which they have done. You have seen today that they have worked, and 
you have seen some of the fruits of their labor. 


MR. REDFEARN: May I present a motion at this time? 
PRESIDENT GURNEY: Yes. 


MR. REDFEARN: Mr. Garrett said there should always be some unfinished 
business before the Association. I think it would be wise to have it brought to the 
attention of the Association to have a committee appoined. I think I will be eliminated 
because of making the motion. I move that a committee be appointed to revise the 
laws pertaining to guardians and wards in the State of Florida, and that that committee 
make its report from time to time to the Bar delegates and annual meetings of this 
Association with the idea of presenting a satisfactory bill to the Association for approval 


and enactment at the 1945 session of the Legislature or thereafter, if the Association 
approves. 


A VOICE: Second the motion. 
JUDGE EDMUNDS: May I make an amendment? 


MR. REDFEARN: I might add this, that Judge Edmunds is to serve on the 
committee. 


JUDGE EDMUNDS: May I make an amendment: That the committee also take 
under advisement, the matter of the revision of the laws with respect to the adjudication 
of insanity and restoration of insane persons to their civil rights and to reconcile the 
differences between the present laws with respect to guardianship of insane persons 
and ecuratorship of incompetent persons. 


MR. REDFEARN: I accept the amendment. 


PRESIDENT GURNEY: You have heard the motion, the amendment, and the 
second. 


. A vote having been taken, the motion was carried. 


PRESIDENT GURNEY: We come now to the election of officers and the report 
of the Nominating Committee, Mr. Stafford Caldwell. 


MR. STAFFORD CALDWELL: Your Committee on Nominations reports the 


following: Mr. E. Harris Drew, West Palm Beach, Florida, President of the Association 
for the ensuing year. 


MR. REDFEARN: Mr. Chairman, I move the nominations be closed. 
A VOICE: Second the motion. 
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PRESIDENT GURNEY: The Chair will at this time, recognize any nominations 
from the floor, if there are any. 


... There being no nominations from the floor, the nominations for president 
were closed. 


PRESIDENT GURNEY: Those in favor of adopting the recommendation of the 
Nominating Committee, please say “Aye.” 


. .. The recommendation of the Nominating Committee was adopted unanimously. 


PRESIDENT GURNEY: I would like to ask Mr. Edmunds and Mr. Barnard 
to escort Mr. Drew to the stand. 


Harris, on behalf of the Convention and myself, personally, I want to congratulate 
you upon your election, and to congratulate the Association upon its splendid choice. 
{ sincerely trust you will have utmost success in your administration, and I think I ean 
promise you that you will have plenty of activity at any rate. I am sure we will be 
glad to hear from you now. 


PRESIDENT-ELECT DREW: Mr. President and fellow members of the Bar, 
you are indeed fortunate because of the fact that I have a cold and can not make a 
speech. I deeply appreciate the honor you have given me. I have a deep realization 
of the responsibility which I assume. I thank you sincerely for the honor and I 
shall endeavor to carry out the duties of the office to the best of my ability. Thank 
you very much. 


PRESIDENT GURNEY: Now, it is my privilege to announce to you the results 
of the vote for members of the Board of Governors, and I shall announce these names, 
and I will ask, as these names are called, if they will come forward. I think we have 
enough seats up here. I would like for them to come to the stand. 


From the First Congressional District, Mr. Dewey A. Dye. 

From the Second Congressional District, Mr. J. Henson Markham. 

From the Third Congressional District, Mr. Millard Caldwell. 

From the Fourth Congressional District, Judge Paul D. Barns. 

From the Fifth Congressional District, Judge Millard B. Smith of Titusville. 


That, gentlemen, will constitute the Board of Governors along with those who hold 
office by virtue of other offices for the ensuing year. Again, I want to congratulate 
you gentlemen upon the wisdom of your selection. Mr. Caldwell, I know of old, and 
of his work on the Board of Governors. Mr. Markham I know well enough to tell 
you that he will make you an able and efficient Governor. The other gentlemen I also 
am willing to vouch for. 


The hour for the evening banquet was originally set at eight thirty. It was 
advanced an hour to permit some of you to get off on late trains. We are still trying 
to make the seven thirty hour, and I hope you will be there at that time, or as near 
that time as you possibly can, and that you will be in reasonably fine possession of 
your own faculties when you arrive. May I repeat those well known words that I 
heard one time, “Little men, you had a busy day,” and with that I declare this meeting 
adjourned. 


... And thereupon the meeting adjourned sine die. 
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JULIUS F. PARKER, President CLARENCE BROWN, Secretary 
Tallahassee Lake City 


AMENDMENT OF RULE CONCERNING COST OF 
APPEALS TO CIRCUIT BOARD OF APPEALS 


By HAROLD B. WAHL of the Jacksonville Bar 


Because of the handling of our Rules Committee with the Circuit Court of Appeals 
as to cost of printing records on appeal to that court the court made two concessions. 
In the first place, it agreed that the parties did not need to have the record printed 
by the official printer but could designate their own printer who would print the record 
under the supervision of the clerk. While this would save the parties the difference 
between the charges of the official printer and their own printer, they would still 
have to pay the 25¢ per page supervisory charge to the clerk at New Orleans. 


The Rules Committee further handled with the court while it was in Jacksonville 
and by correspondence before and afterwards, to see if we could not get the court to 
go further and not only put some restrictions on unnecessary printing but also allow 
the printing to be done prior to its transmission to New Orleans and thus save not 
only the difference between the charges of the official printer and their own printer, 
but also the 25¢ per page to the clerk at New Orleans. In addition, we suggested that 
provision be made so that the parties could stipulate as to the record and thus cut 
down some more printing. 


I am happy to say that the court formally approved our suggestions as of March 
31st, and copies have been furnished to all of the District Court Clerks with a request 
that the amendments be made known to counsel generally. 


Printed below is the Court’s amendment to Rule 23. Sub-paragraph 10 is almost 
verbatim in the form in which Judge Hutcheson and I worked over our Committee’s 
suggested draft, and sub-paragraph 11 is equally satisfactory. Of the cases referred 
to in the note, the first, 132 Fed. (2d) 231, Knutson vs. Metallic Slab Form Co. et al. 
was published on pages 20 et seq. of the January 1943 issue of the Florida Law Journal 
at the request of our Committee on Judge Hutcheson’s suggestion. 


It seems to me that lawyers practicing in the Federal Appellate Court can save 
a great deal of money for their clients under these concessions made by the Circuit 
Court of Appeals for this Circuit at the instigation of the Junior Bar Section of the 
Florida State Bar Association. 


UNITED STATES CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT 


AMENDMENT TO RULE 23 


It is Ordered that Paragraph 1 of Rule 23 of this Court be amended by striking 
from it the words “and the court shall be bound to consider only such, but it” and 
substituting the words “but the court.” There shall be added to Rule 23 the following: 
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10. In lieu of having the record printed under the supervision of the clerk of this 
court, appellant may, within five days after the parties have designated or stipulated 
as to the record on appeal under Rule 75 of Civil Procedure, or an agreed statement 
has been approved by the district court under Rule 76 of Civil Procedure, file with 
the clerk of the district court, together with an affidavit or an acknowledgment of 
service on the opposite party or parties, or his or their counsel, a request that specified 
portions of the record on appeal be printed prior to its transmission to this court. 
Within five days from the date of such service, the opposite party or parties may 
file with the clerk of the district court a request for the printing of such other portions 
as he or they think necessary. In lieu of specifying the parties may stipulate what 
portions of the record shall be printed. Appellant shall then have printed the portions 
of the record which have been specified or stipulated, together with the requests or 
stipulations therefor, such record to be properly prepared and indexed in accordance 
with the rules of this court. One copy shall be certified by the clerk of the district 
court; the certified copy, together with 25 other copies, shall thereupon be transmitted 
to and filed with the clerk of this court; and the clerk of the district court shall at 
the same time transmit in the usual typewritten form one copy of the portions of the 
record on appeal not printed. This court may refer to the unprinted portions or cause 
any such to be printed if found needful. If on hearing the case it appears that either 
party has requested unnecessary parts of the record to be printed, the costs thereof 
may be imposed by the court upon such party or his counsel. Records in criminal cases 
may by like procedure be printed under this paragraph. 


11. Should any party designate a portion of the record to be printed which any 
appellant who is required to advance the costs for such printing shall deem unnecessary, 
such appellant may after five days notice apply to the trial judge, whether the printing 
is under Paragraph 1 or Paragraph 10 of this Rule, for an order that such portion 
be not printed. If such judge is of opinion that such portion or any part of it is 
unnecessary to the determination of the appeal, he may order that the same be not 
printed. 


Adopted March 31, 1943. 


Note: See 132 Fed. (2) 231. 
132 Fed. (2) 778. 
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CONSTRUCTION OF DEATH BY WRONGFUL ACT STATUTE — 
ACTION BY DIVORCED MOTHER — The plaintiff mother, vested by a final decree 
of divorcee with the legal custody of her minor son, sought to recover for his wrongful 
death in an action brought in the name of the surviving father for her own use and 
benefit, under a statute which provided that “ .. . the father of such minor child, 
or if the father be not living, the mother ... may recover, not only for the loss of 


be 
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services Of such minor child, but in addition thereto, such sum for the mental pain 
and suffering of the parent (or both parents) if they survive, as the jury may assess.” 
From an adverse judgment, the plaintiff brought error. Held, that the legislature intended 
that such a divorced mother should be compensated; that the divorce decree and ecurt 
order granting legal custody of the child to the mother, had the effeet in law of granting 
to her a right to the child’s service; and that, in addition thereto, she retained the right 
of action for mental pain and suffering that was vested in her by the statute. Judgment 
reversed, Justice Chapman concurring specially, Justice Thomas dissenting. Haddock, 
for Use and Benefit of Wiggins v. Fla. Motor Lines Corporation, 9 So, (2d) 98 (Fla. 
1942). 


Although a number of eases hold that death by wrongful act statutes should be 
strictly interpreted because they are in derogation of the common law,? and because 
they impose new liabilities? and often are penal in nature,+ yet nevertheless the weight 
of authority is to the effeet that a statute such as the one under consideration, is 
remedial in character and should not be so construed as to defeat the intent of the 
legislatures By virtue of the fact that this statute is remedial, and since a decree 
of divorce a matrimonio vineulo dissolves the marital relationship absolutely,* thus 
removing the disabilities of coverture,’ it would seem to follow that the legislature by 
expressly allowing a recovery for the mental pain and suffering of both parents, intended 
that a divorced mother should retain her right to sue for her own mental pain and 
suffering. This conclusion is further sustained by the principle that a father, suing for 
the wrongful death of his minor child, may not recover for the mother’s mental pain 
and suffering where the relationship of husband and wife has ceased to exist. In those 
jurisdictions recognizing divorce a mensa et thoro, however, a separate right of action 
by the mother for her mental pain and suffering would not exist after a divoree of that 
type, since by the weight of authority, in the absence of a statute to the contrary,? the 
marital relationship is not dissolved thereby,'? nor are the disabilities of coverture 
completely removed.""| The general rule is that the right to the services of a minor 
child is correlative with the duties of support,'? and accrues to the parent who actually 
performs the duty.*? It follows, therefore, that when the same decree of divorcee both 
grants to the wife absolute custody, and places upon her the full responsibility for the 
infant’s support, which she actually assumes, she is entitled to the services of the child.4 
Where, however, the decree of divorcee that grants the custody of the infant to the wife, 
is silent as to the minor’s maintenance, there is a conflict of authority with reference 


. Fla. Comp, Gen. Laws Ann. (Skillman, 1928) § 7049. 

. Thornburg v. American Strawboard Co., 141 Ind. 443, 40 N. E. 1062 (1895); Strottman v. St. Louis, 
I., M. & S, Ry., 211 Mo. 227, 109 S. W. 769 (1908); Louisville & N. R. R. v. Bean, 94 Tenn. 388, 

29 S. W. 370 (1895); accord, Flash v. La. Western R. R., 137 La. 352, 68 So. 636, L. R. A, 1916E 
112, 118 (1915); see Lubrano v. Atlantic Mills, 19 R. I, 129, 138, 32 Atl. 205, 207 (1895); 2 Cooley, 
Torts (4th Ed. 1932) § 211. 

3. Morrow v. Ascher, 55 Fed. (2d) 365 (N. D. Tex. 1932); Giles et al. v. Parker, 230 Ala. 125, 159 
So. 826 (1935); Perry v. Arguelles, 246 S, W. 760 (Tex. Civ. App. 1923) (by implication) ; see Nolan 
v. Moore, 81 Fla. 594, 600, 88 So. 601, 604 (1921) (dissenting opinion); ef. Shaw v. N. Pa. R. R., 

101 U. S, 557 (1879); Sardo v. Herlihy, 143 Mise. 397, 256 N. Y. Supp. 690 (Sup. Ct. 1932). 

4. Smith v. Louisville, ete., R. R., 75 Ala. 449 (1883); Denver, etc., R. R. v. Frederic, 57 Colo. 90, 
140 Pac, 463 (1914); see Albany v. Lindsey, 11 Ga. A. 573, 75 S. E. 911 (1912); Young v. St. Louis, 
ete,, Ry., 227 Mo. 307, 127 S. W. 19, 20 (1910). 

5. Vetaloro v. Perkins, 101 Fed. 393 (C. C. D. Mass. 1900); Nolan v. Moore, 81 Fla. 594, 600, 88 So. 
601, 604 (1921); Baltimore, ete., R. R, v. Wightman, 29 Gratt, 431, 444 (Va. 1877); Cook v. Rafferby, 
200 Wash. 234, 93 P. (2d) 376 (1939); see Burdick, Torts (4th Ed. 1926) § 294. 

6. Downey v, Downey, 98 Ala. 373, 13 So. 412 (1898); Carson v. Oldfield, 99 Fla. 862, 127 So. 851 (1930); 
Piper v. May, 51 Ind. 283 (1875); Atkeson v. Sovereign Camp, etc., 90 Okla. 154, 216 Pac. 467 (1923). 

7. See Cases cited supra note 6. 

8. Coon v. Atlantic C, L. R. R., 125 Fla. 240, 171 So. 207 (1936); Fuller v. Darnell, 100 Fla. 773, 129 

9 

0 


Ne 


So. 915, 74 A. L. R. 1, 11, 36 (1930). 

. Nichols v. Her Husband, 7 La. Ann. 262 (1852); Peck v. Marling, 22 W, Va. 708 (1883). 

. Evans v. Evans, 43 Minn. 31, 44 N. W. 524 (1890); Freeman v. Belfer, 173 N. C, 581, 92 S. E. 486 
(1917) ; Clark v. Clark, 6 W. & S. 85 (Pa. 1848); Tierney v. Tierney, 50 R, I. 105, 145 Atl. 444 (1929); 
accord, People, ex. rel., Public Utilities & C. Com’rs v. Cullen, 153 N. Y. 629, 47 N. E, 894 (1897). 

11. See cases cited supra note 10. 

12. Chandler v. Whatley, 238 Ala. 206, 189 So. 751 (1939); Thompson v. Georgia R. & Power Co., 163 Ga. 
760, 186 S. E. 895 (1927); Lessard v, Great Falls Woolen Co., 83 N. H. 576, 145 Atl. 782, 63 "A. L. R. 
1142, 1147 (1929); see 2 Bishop, Marriage, Divorce, & Separation (1891) § 1222; Note (1940) 128 
A. L. R. 989. 

18. Husband v. Husband, 67 Ind. 583 oo is Keller v. St. Louis, 152 Mo. 596, 54 S. W. 438 (1900); 
Lessard v. Great Falls Woolen Co., 83 N. H. 576, 145 Atl. 782, 63 A. L. R. 1142, 1147 (1929); Brown 
v. Smith, 19 R. I. 319, 33 Atl. 466 (1895). 

14. Clark v. Detroit Mackinac Ry., 197 Mich. 489, 163 N. W. 964 (1917) (by statute) ; Keller v, St. Louis, 
152 Mo. 596, 54 S. W. 438 (1900) ; ; ef. Yost v. Grand Truck Ry., 163 Mich, 564, 128 N. W. 784 (1910). 
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to which spouse is entitled to his services. While deprivation of the services of the 
child ordinarily relieves the parent of the duty to support,'s the majority rule suggests 
that where a court has determined the father to be unfit or the mother more fit for the 
custody of the child, the mother is entitled to his services even though the father is 
still liable for his support.'* There is authority, also, to the effect that a divorce decree 
granting exclusive custody of a minor child to the mother, operates to divest the father 
of all right of control over the child as though the infant were no longer his.” It is 
unnecessary, however, to go to this extreme in order to sustain the position adopted 
by the court in the principal ease, which it is submitted is consistent with the modern 
trend of authority. 
Sidney M. Aronovitz 


15. See Cases cited supra notes 12 and 13 

16. Brown v. Brown, 132 Ga. 712, 64 S, E. 1092 (1909); Lee v. Lee, 135 Miss. 865, 101 So. 345 (1924); 
Kelly v. Kelly, 329 Mo. 992, 47 S. W. (2d) 762, 81 A. L. R. 875, 887 (1932); accord, Watkins v. Clemmer, 
129 Cal, A. 567, 19 P. (2d) 803 (1988); Gully v. Gully, 111 Tex. 233, 231 S. W. 97, 15 A. L. R. 564, 
569 (1921). Contra: Husband v. Husband, 67, Ind. 588 (1879); Keller v. St. Louis, 152 Mo. 596, 54 S. W. 
438 (1900); Brown v. Smith, 19 R. I. 319, 33 Atl, 466 (1895); 2 Bishop, Marriage & Divorce (6th Ed. 
1881) § 557; see Notes (1921) 15 A. L. R. 569, 573, (1932) 81 A. L. R. 887, 894. 

17. Lee v, People, 53 Colo. 507, 127 Pac. 1023 (1912); Wilkinson v. Deming, 80 Ill. 348 (1875); accord, 

Sykes v. Speer, 102 Tex. 451, 112 S. W. 422 (1908). 


OFFER AND ACCEPTANCE — SUFFICIENCY OF A MEMORANDUM TO 
SATISFY THE STATUTE OF FRAUDS — CONTRACT TO SELL CORPORATE 
STOCK UNDER THE STATUTE OF FRAUDS — The defendant proposed in a 
letter signed by him to sell an interest in corporate stock to the plaintiffs. It was evident 
from the correspondence between the parties that the intent of the defendant, known 
to the plaintiffs, was to sell on a time basis. The plaintiffs replied by mail that they 
would give the price quoted and would pay cash. Upon the defendant’s refusal to 
recognize the existence of a contract, the plaintiffs brought this action for damages. 
From a judgment holding the contract unenforceable under the Statute of Frauds, the 
plaintiffs brought error. Held, that a contract never existed because the plaintiffs’ 
agreement to purchase for cash failed to comply with the offer to sell on a time basis, 
and that the defendent’s letter did not satisfy the Statute of Frauds, since “the law 
requires that for the memorandum to be sufficient it must satisfactorily show that a 
contract has actually been made.” Judgment affirmed. Jones et al v. Toms, 9 So. (2d) 
96 (Fla. 1942). 

The English cases generally hold that transfers of choses in action are outside the 
range of the seventeenth section of the Statute of Frauds, not being goods, wares, and 
merchandise... American jurisdictions, however, have often applied the statute to cases 
involving such so-called specialty choses in action as share certificates of corporate stock.? 
Furthermore, the Florida statute corresponding to the seventeenth section is applicable 
to “personal property” as well as to “goods, wares, and merchandise.”? Since corporate 
stock is personal property,* it is clearly within the scope of this statute. While it is 
true that a contract is unenforceable if the memorandum shows that there has been no 
meeting of the minds, it does not follow, as seems to be indicated by the language of 
the court, that the contract is unenforceable unless the memorandum shows affirmatively 
that there has been such an agreement. Thus, by the weight of American authority® as 
well as by the rule applied in the English decisions,* the plaintiff can satisfy the Statute 


1. Tempest and Another v. Kilner, 3 C. B. 249, 186 Eng. Rep, R. 100 (1846); Humble v. Mitchell, 11 
A. & E. 205, 113 Eng. Rep. R. 392 (K. B. 1839); Benjamin, Sales (3rd Eng, ed. 1883) § 111; see 
Colonial Bank v. Whinney, 30 Ch. D. 261, 283 (1885). 

2. Snow Storm Mining Co, v. Johnson, 186 Fed. 745 (C. C. A. 9th, 1911); Tisdale v. Harris, 20 Pick. 
9 (Mass. 1838) ; Hewson v. Peterman Mfg. Co., 76 Wash. 600, 136 Pac. 1158 (1913); 1 Williston, Sales 
(2d ed. 1924) § 67. 

. Fla. Stat., 1941, § 725,02. 

. Life Insurance Co. v. Cole, 4 Fla. 359 (1852). 

. Bartlett-Heard Land & Cattle Co. v. Harris, 28 Ariz. 497, 238 Pac, 327 (1925); Schaefer v. Whitham, 
146 Iowa 64, 124 N. W. 763 (1910); Kohn & Baer v. I. Ariowitsch Co., 181 App. Div. 415, 168 N. Y, 
Supp. 909 (lst Dep’t 1918); 1 Williston, Sales (2d ed. 1924) § 106; Vold, Sales, 90-91; Restatement, 
Contracts (1932) § 209, illustration 3. Contra: Cable Co. v, Hancock, 2 Ga. App. 738, 58 S. E. 319 
(1907) ; Wardell v. Williams, 62 Mich. 50, 28 N. W. 796 (1886); ef. First Presbyterian Church v. 
Swanson, 100 Ill. App. 39 (1901). 

6. Warner v, Willington, 3 Drew. 523, 61 Eng. Rep. R. 1002 (Ch. 1856); Smith v. Neale, 2 C. B. N. S. 
67, 140 Eng. Rep. R. 337 (1857) ; Liverpool Borough Bank v. Eccles, 4 H. & N. 139, 157 Eng. Rep. R. 
789 (Ex. 1859); 1 Benjamin, Sales (3rd Eng. ed, 1883); § 254. 
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of Frauds by showing by parol that he orally accepted the defendant’s signed written 
offer. The result reached in the case under consideration, however, is correct. As is 
stated in the opinion, the defendant perhaps desired to sell on credit in order to obtain 
certain advantages in connection with taxation, and consequently made his offer on 
that basis. The plaintiffs’ purported acceptance varied from the terms of that offer, 
and therefore no contract came into existence.’ 


James William Norman 


7. Young’s Market Co. v. Pioneer Produce Co., 192 Fed. 822 (C. C. A. 8th, 1911); Lucier v. Town of 
Norfolk, 96 Conn. 686, 122 Atl, 711 (1923); Seott v. People’s Monthly Co., 209 Iowa 503, 228 N. W. 
263 (1929); 1 Williston, Contracts (rev. ed. 19236) § 73; Restatement, Contracts (1932) §$ 59. 


NEGLIGENCE — PLEA OF GENERAL ISSUE — SPECIAL PLEAS — 
SHIFTING OF BURDEN OF PROOF — The plaintiff brought an action for damages 
arising out of a collision between his motor vehicle and one belonging to the defendant. 
The case went to trial on his declaration and on the defendant’s plea of not guilty and 
certain special pleas, including that of contributory negligence. The trial judge charged 
the jury that it was necessary for the plaintiff to show by a preponderance of evidence 
that the injury occurred as alleged in the declaration, and that if the plaintiff sustained 
this burden it then became the duty of the defendant to show by a preponderance of 
evidence that he used all reasonable care to prevent the injury. From a judgment for 
the plaintiff the defendant brought error. Held, that the plaintiff’s burden of proof 
did not shift at any stage of the ease, and that the instruction, which in effect informed 
the jury that the defendant was required to rebut the plainiff’s case by a preponderance 
of evidence, was erroneous, because it cast upon the defendant a greater burden than 
the law required. Judgement reversed and ease remanded for a new trial, Justices 
Whitfield, Terrell, and Chapman dissenting. Alachua Lake Corporation et al. v. Jacobs, 
9 So. (2d) 631 (Fla. 1942). 


That the burden of proving the truth of a claim by a preponderance of the evidence 
falls upon and remains with the party asserting the affirmative of the issue is well settled 
by the authorities in the United States.:. The term “burden of proof” has, however, two 
meanings.2_ Some authorities use it as signifying the duty of producing evidence, which 
may shift during the trial of a case. Others employ it as importing the burden of 
proving the issue, which cannot shift during the trial, but remains with the party 
asserting the affirmative of the issue. Some few courts admit that there is a distinction 
between “burden of proof” and “weight of evidence,” but claim that it is purely technical, 
and without substance. A few others hold that where the party asserting the affirmative 
of the issue has proved a prima facie case, the burden of proving the issue is then 
shifted to the other party.4 Generally, however, in Florida® and in other jurisdictions,® 
it is held that this burden remains with the party upon whom it originally falls. In the 
ease under consideration, the defendant’s special pleas, such as that of contributory 
negligence, were affirmative assertions which throughout the trial he had the burden 
of proving.” The plaintiff likewise at all times retained the burden of proving his 
allegation that the defendant had been negligent. Since the charge to the jury seems 
to be at variance with this principle, the decision that it was erroneous is correct. 


Fremont W. Tolles 


1. Florida Fruit Canners, Inc., et al. v. Walker, 90 F. (2d) 753 (C. C. A. 5th, 1937); Alexander v, 
Woodmen of the World, 161 Ala. 561, 49 So, 883 (1909); Jones, Evidence (4th ed. 1938) § o Wig- 
more, Evidence (3d ed. 1940) § 2489; Fisk, Burden of Proof (1927) 1 U. of Cin. L. Rev. 

2. Supreme Tent of Knights of MacCabees of the World v. Stensland, 206 Ill. 124, 68 N. E. ieee (1903) ; 
McAdams v, Bailey et al., 169 Ind. 518, 82 N. E. 1057 (1907); ef. Shepard v. Western U. Tel. Co., 
143 N. C. 244, 55 S. E. 704 (1906); see Boardman v. Loxentzen, 155 Wis. 566, 145 N. W. 750 (1914); 
Ray, Burden of Proof and Presumptions (1934) 13 Tex. L. Rev. 33. 

. Foss v. McRae et al., 105 Me. 140, 73 Atl. 827 (1909). But see Fisk, supra note 1, at 285. 

. Woolsey v. Williams et al., 128 Cal. 552, 61 Pac. 670 (1900); see Bly et al. v. Brady et al., 113 Mich. 

176, 71 N. W. 521 (1897). 

Ness v. Cowdery, 110 Fla. 427, 149 So. 33 (1938); Dees v. American Agricultural Chemical Co., 86 

Fla. 28, 96 So. 289 (1923). 

. Hughes v. Atlantic C. & S. R. R., 85 N. J. L. 212, 89 Atl, 769 (1914); Wright et al .v. Straessley, 

821 Pa. 1, 182 Atl. 682 (1836). 

Hamlin v. Budge, 56 Fla. 342, 47 So. 825 (1908). 
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o- evvice 


An attorney who serves as counsel for an 
estate administered by this bank usually 
decides that it is more profitable for him 
to serve as counsel, the bank as executor, 
than for him to act as both attorney and 
executor. 


This bank attends to all administrative de- 
tails which, if the attorney had to handle 
them, would demand much time that he could 
use more advantageously. 


NAT BAN K 
JACKSONVILLE 


THE OLDEST BANK ON THE PENINSULA OF FLORIDA 
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GOVERNMENT BY LAWS 


America is now engaged in a life-or-death 
struggle that government by laws rather than 
by men may flourish on this earth. 


When victory has been wrested from our 
enemies and men build anew amid peace and 
prosperity, they will turn to the law for settle- 
ment of international quarrels, guidance in com- 


mercial relationships and adjustment of personal 
differences. 


In that new tomorrow the world will need 
lawyers imbued with broad vision, deep learning 
and an enobling sense of justice. 


We who are building Corpus Juris Secundum 
are dedicating our energies to the task of pro- 
viding the legal profession with the best tool that 
experience and skill can fashion — a tool not only 
for use in the war-torn world of today, but one 
which lawyers will use in the era of peace and 
prosperity to follow. 


The American Law Book Company 
BROOKLYN NEW YORK 
Publishers of 


Corpus Juris Secundum 
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Every up-te-dale Dlorida Law 
Library Should Contain - - - 


ADKINS, Florida Criminal Procedure Act, 
Annotated with current Supp. 


ARNOW, Florida Practice Rules, Anno., 
with current Supps. 


CARSON, Florida Common Law Pleading 
and Practice, Revised Edition 


FLORIDA Chancery Act Annotated, 
McCarthy, 2nd Ed. 


FLORIDA Reports Vols. 1 to 22, reprinted 
in Five Books 


FLORIDA Statutes Annotated, to be complete 
in thirty volumes, prepublication price __.____ 


KOOMAN, Florida Chancery Pleading and 
Practice with current Supp. 


REDFEARN, Wills and Administration of 
Estates in Fla. with current Supp. 
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